STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8608
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare finding himineligible for ANFC from Decenber,
1987, through Decenber, 1988, due to his receipt of a | unp-sum
i nsurance paynment in Novenber, 1987. The issue is whether
part of the |unp-sum paynment can be consi dered "unavailable to
the famly for reasons beyond their control."

FI NDI NGS OF FACT

The petitioner lives with his wife and their three
children. 1In August, 1984, the petitioner suffered a back
injury while at work. He was found eligible for workman's
conpensation; but several tinmes over the past few years his
benefits have been interrupted by adm nistrative appeal s
involving his continuing eligibility. Fortunately for the
famly, the petitioner's wife has been enpl oyed throughout
nost of this period. However, as tinme went by the famly's
debts began to nount.

In June, 1987, his workman's conpensati on havi ng again
been di scontinued pendi ng an appeal, the petitioner applied
for and began receiving ANFC benefits. On Novenber 23,

1987, the petitioner prevailed in his workman's conpensati on
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appeal and received a |unmp-sum award of $11,214. He al so
recei ved an ongoi ng nonthly benefit. He inmediately
reported this to the departnent and asked that his ANFC
grant be closed. The departnment infornmed himat this tine
that he would have to use the |unp-sumaward to neet basic
Iiving expense before he could again be eligible for ANFC

| nasmuch as the petitioner felt that he would soon be
able to return to work he quickly spent nuch of the | unp-sum
by paying off many of his debts. However, by My, 1988, his
nmont hl y conpensati on benefits had expired, he had not found
wor k, and he had spent the entire lunp-sum At this tine
the petitioner reapplied for ANFC. Initially, the
departnment notified himthat, based on the amount of his
[ unmp-sum and the famly's nonthly "standard of need", he
woul d be ineligible for ANFC until Septenber, 1988 (see
infra). The departnent subsequently informed the petitioner
t hat because he was not incurring nonthly nortgage paynents
(the Farnmers Home Admi nistration had allowed the petitioner
a "noratoriunt on his rental obligation) it had m stakenly
i ncluded a "housing all owance" as part of the petitioner's
standard of need. When the petitioner's standard of need
not including the housing all owance was divided into the
| ump-sum the departnent determ ned that the resulting

di squalification period for ANFC was until Decenber, 1988.1

The petitioner maintains that the portions of the | unp-
sum he spent for certain past due housing, utility,

transportation, and food expenses were not "available" to
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him"for reasons beyond his control™ within the neaning of
the pertinent regulations. (See WA M > 2250.1, infra).
Uncontroverted evidence establishes that out of the |unp-sum
recei ved in Novenber, 1987, the petitioner paid $1,031 in
past due car paynents, $171 for car repairs, $168 for car

i nsurance, $170 overdue for house insurance, $1,044 in past
due property taxes, $347 in past due credit charges for
school clothing, $486 for a bill at a |ocal food nmarket, and
$283 for an overdue fuel oil bill.

Al though the petitioner testified that his wi fe used
the famly car to drive to the place of her enploynent, he
stated that his 18 year old son (who lives with the famly)
al so had a car. The petitioner did not specifically
testify, and the evidence does not otherw se indicate, that
the car for which he nade the paynents was necessary for his
wife to maintain her enploynent. Simlarly, the evidence
does not establish the necessity (discussed bel ow) of the
petitioner's having paid the bills for new school clothes
and past food purchases. However, it is found that the
anount the petitioner paid for past due property taxes,
house i nsurance, and fuel were necessary to keep and
maintain the famly's housing and utilities.

ORDER

The departnent's decision is nodified. The departnent
shall "offset"” fromthe anount of the petitioner's | unp-sum
paynent the amounts the petitioner paid in past due property

t axes, house insurance, and fuel oil bills. The nmatter is
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remanded to the departnent to determ ne the petitioner's
ANFC di squalification in accord with this decision.
REASONS
Ordinarily, when an individual receives a | unp-sum
paynent his househol d becones ineligible for ANFC for the
nunber of nonths obtained by dividing the household' s
nmont hly "standard of need" (which is set by regul ations--see

WA M > 2245.2) into the total anount of the Iunp-sun12

WA M > 2250.1. However, the sane regul ation allows the
departnment to "offset” anounts against the lunp-sumin the
foll owi ng three instances:
1) An event occurs which, had the famly been
recei ving assistance, would have changed the anount
pai d;

2) The incone received has becone unavailable to
the famly for reasons beyond their control

3) The famly incurs and pays for nedical
expenses which offset the | unp-sumincone.

In Fair Hearing No. 6891 (decided on Decenber 9, 1985)
the board exam ned the requirenents of the above "offset”
provisions. In that case it held that subparagraph 2 of >
2250.1 (supra), the only one at issue both here and in Fair
Hearing No. 6891, established a two-part test: 1)
unavail ability, and 2) due to circunstances beyond the
control of the famly. Regarding the first part of the
test, the board ruled that paynents by an individual froma

| unp-sumto satisfy pre-existing legal obligations rendered
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that portion of the |unp-sum "unavail able” to the individual

3

wi thin the neaning of > 2250.1(2) (supra). 1d. pp 5-7. In

the instant matter there is no dispute that all the paynents
specifically described in the above findings that were made
by the petitioner when he received his |unp-sumwere for
past-due debts. Thus, for all these paynents, the first
part of the test (i.e., the "unavailability" to himof this
anount of the |unp-sun) is net.

Regardi ng the second part of the test (i.e., whether
the unavailability was "beyond the control of the famly"),
the board in Fair Hearing No. 6891 held the determ ning
factor to be "whether or not it was necessary to the
petitioner to incur and pay for these bills" 1d. p 7. 1In
the instant case there can be little question that it was
"necessary" for the petitioner to pay his property taxes,
house insurance, and fuel oil bills in order to maintain his
famly's housing and utilities. Housing and utilities
(especially heat) nust be considered basic necessities per
se. In the absence of evidence to the contrary it can
reasonably be assuned that individuals who are behind in
their house and utility paynments risk |osing or not being

4 Thus, it is concluded that a

able to obtain these itens.
famly's paynent of their past-due housing and utility debts
is "beyond their control™ within the meaning of > 2250.1(2),
supr a.

The question of the "necessity" of the petitioner's
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paynent of the debts and expenses relating to his car is a
nore difficult one. These types of expenses were al so the
issue in Fair Hearing No. 6891 (supra). Consider, however,
the foll ow ng discussion by the board in Fair Hearing No.
6891 (at pp 7-8) regarding its conclusion that paynment of
care-rel ated debts was "necessary” for the petitioner in
that matter:

The uncontradicted evidence in the record shows
that the petitioner is dependent on her vehicle for
enploynment. She lives 2 mles out of town in a public
housi ng project and nust travel 4 mles further on the
other side of town to get to her enploynent. She has
explored all possibilities of public and other private
transportation to no avail. Her car is an extrenely
nodest one that probably has little value other than as
basic transportation. The role that a vehicle plays in
the lives of persons in a largely rural area with
little public transportation is well-recognized in the
departnment’'s own regul ations. For exanple, a person is
allowed to exclude up to $1,500 in equity for a vehicle
which is used as the primary nmeans of transportation

for an assistance group. WA M > 2263.6. The
departnment's Ceneral Assistance regulations al so
include transportation as a significant factor to be

considered in enployability. See WA M > 2607 and

2607.1.c.4. It is not difficult to conclude that the

| oss of transportation can be a deciding factor in

whet her or not a person naintains his or her

enpl oynent .

In Iight of the above, it nust be concluded that the
petitioner bears the factual burden of proof in establishing
the actual necessity of a car or any other itemthat cannot
be considered universally essential. Unlike shelter and
basic utilities, which can be assunmed to be essential to

everyone (see supra), a car cannot be considered a necessity

per §g.5 There nust be specific evidence that the car in

guestion is necessary for a household nenber to becone or
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remai n enpl oyed or to neet sone other basic need (e.g.,
transportation for nedical treatnent).

In this case, although specifically citing Fair Hearing
No. 6891 in his argunents, the petitioner presented
virtually no evidence establishing that the car in question
was actually necessary for anyone's enploynent or to neet
any ot her basic need of the household. The petitioner
testified only that his wife "used" the car to get to work.

He did not allege, however, that she had no alternative
means of getting to work. This is especially crucial in
this case because another fam |y nmenber also had a car.
Therefore, it cannot be concluded that the past-due paynents
the petitioner made on the car in question rendered this
anount of the | unp-sum paynment "unavail able” to himfor
reasons "beyond his control”

This | eaves the question of the petitioner's paynent of
hi s past-due grocery bill and his credit purchase of school
clothes for his children. Certainly, food and clothing, in
general, should al so be considered basic necessities.
However, unli ke past due taxes, house insurance, and utility
paynents (see supra), it cannot reasonably be assunmed, nor
does any evidence in this matter renotely establish, that
the petitioner woul d have been unable to obtain these
necessities if he did not pay past-due bills froma
particul ar grocery and clothing store. Since it cannot be
found that it was "necessary" for the petitioner to pay

these bills, it cannot be concluded that these anpunts of
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the | unp-sum were "unavail able” to the petitioner "for
reasons beyond his control.” See Fair Hearing No. 6891 (s
upra).

In light of the above, the departnent's decision is
nodi fi ed. The departnment shall offset the amounts
(descri bed above) that the petitioner spent for past-due
housing and utility obligations out of the |unp-sum paynent
he received in Novenber, 1987. The matter is remanded to
the departnent to inplenent the above conclusions in
determning the length of the petitioner's ANFC
di squalification period.

FOOTNOTES
1It does not appear that the petitioner disputes the

basis of this revised determnation. See Cronin v. Dept. of
Social Welfare, 145 Vvt 187 (1984).

2The "rational e" of the regulation appears to be that
an ANFC fam |y should not benefit in any way from"w ndfal|"
| unp-sum i ncone.

3In Fair Hearing No. 6891, the board al so determ ned
that it would be against public policy to require that
i ndi vidual s face | egal process before it could be determ ned
that they have a "legal obligation to pay bills in arrears.”
Id. at pp 6-7.

4Policy considerations simlar to those noted in
Footnote 3 (supra) also apply to the question of the
"control" a petitioner has over paying off certain debts.
It can always be argued that even if the petitioner lost his
house t hrough non-paynent of his taxes, he could still
obtain alternative housing--e.g., he could sinply |locate a
rental. There are conpelling policy reasons, however, to
prevent and di scourage the disruption to |lowincone famlies
that inevitably occurs when they are involuntarily forced to
nmove. Such a situation mght also be nore costly to the
departnment in that the loss of a honme through a tax sale
could well trigger the famly's need and eligibility for
ot her benefits (e.g., EEA or GA).
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5The heari ng officer knows of no assistance programin
which a car is considered a "basic necessity."

# # #



